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others is understood to be just that, and nothing else.”” It assumes that
others give meaning to a fact in terms of the person to whom it relates. It
assumes that the meaning ascribed is narrow, individualized, and often
salacious. It assumes that the relevance of the disclosure to a subject of
public concern can be judged strictly by the fact disclosed and the person
to whom it relates, and no more. In sum, the privacy tort assumes one
and only one audience consisting of people who, without context, percep-
tual differences, or prejudice, act on a clean slate with perfect rationality.

In making these assumptions the privacy tort avoids the oft-
described Byzantine character of the common law libel tort, with its
many presumptions and privileges. But it also lacks the experienced,
commonsensical, and sophisticated understanding that has allowed the
libel tort to escape the many pitfalls of a simpler approach. The privacy
tort ignores the critical fact that communication is a process of socially
constructed meaning, that meaning exists as often in the allegory as in
the text.”®

2. Appropriate Limits on Public Disclosure

The second assumption underlying the privacy tort concerns the
impact of a disclosure in its social or cultural setting and the appropriate
limits on the type of material subject to public disclosure. At the time
Warren and Brandeis wrote, a much broader and clearer consensus on
questions of civility and of moral value existed.”” As a result, the
accepted bounds of decency and propriety in public discourse were more
easily defined and more broadly shared. It was less difficult to mark
boundaries of private matters. This was in some part because of the
closer, rural roots in the society of 1890, and in larger part because the
society was then much less culturally, ethnically, and racially diverse
than it is today, or at least less openly and purposefully so.%°

shape it, free of the power of the “speaker.” See OFFICE OF TECHNOLOGY ASSESSMENT, supra note
19, at 19-21; PooL, supra note 19, at 228-31; see also supra text accompanying note 59.

77. For a discussion of many different types of privacy cases and an effort, by way of
‘“newsworthiness,” to break them down in terms of meaning and communicative function, see
Randall P. Bezanson, Public Disclosures as News: Injunctive Relief and Newsworthiness in Privacy
Actions Involving the Press, 64 Iowa L. REv. 1061 (1979).

78. For a sampling of writings from various fields on the role of audiences and the construction
of meaning, see ALFRED J. AYER, LANGUAGE, TRUTH AND LocIc (2d ed. 1958) (philosophy of
language); ROLAND BARTHES, ELEMENTS OF SEMIOLOGY (Annette Lavers & Colin Smith trans.,
Jonathan Cape 1967) (1964) (semiotics); UMBERTO Eco, THE ROLE OF THE READER 3-43, 47-89,
125-72, 175-99 (1979) (literary theory and criticism); John Lyne, Rhetorics of Inquiry, 71 Q.J.
SPEECH 65 (1985) (rhetorical theory); Roger N. Shepard, The Mental Image, 33 AM.
PsycHOLOGIST 125 (1978) (psychology).

79. Even the differing styles of journalism, as reflected at the turn of the century in the Times
and the Journal, represented a narrow range of deviation, and were fundamentally premised on a
shared consensus about factual accuracy and a basic commitment to propriety in material published.
See SCHUDSON, supra note 3, at 88-91.

80. See ARTHUR M. SCHLESINGER JR., THE DISUNITING OF AMERICA 6-17, 58-67 (1991).
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Inherited conventions, especially those pertaining to family life and
interpersonal relationships, were largely unquestioned and a relatively
fixed set of moral standards was widely recognized. While those stan-
dards were far from universally reflected in actual conduct, there seems,
as well, to have been a more clearly defined line of demarcation between
values one publicly held, that were fair game, and those one subscribed to
in the private realm. At least this was more clearly so than it is today,
when the line has virtually disappeared, and when conventions governing
broad and explicit dissemination of personal information are neither
shared nor effectively enforced in the journalism community or in the
public at large.?!

To the extent that rules of civility in public discourse were widely
shared at the turn of the century, and to the extent that public standards
of morality were relatively uniform, few problems existed with a tort that
visited legal consequences on communications that violated those con-
ventions. The same level of confidence cannot be enjoyed, however, by a
tort that imposes standards of civility in the 1990s when commonly held
notions of civility do not exist. If, as I suggest, standards of civility and
decency do not today enjoy broad consensus grounded on commonly
held societal values that we bring to the interpretive communication pro-
cess, then we can no longer safely assume that a predictable set of conse-
quences will flow from a communication that violates earlier
conventions. Neither may we safely make any general assumptions
about cause and effect from such communications, other than in the
mind and psyche of the subject of the disclosure.

3. Receptiveness to Disclosures

A final and related assumption made by the privacy tort is that there
are a limited number of relatively homogeneous “‘communities” in which
a communication of known meaning will be interpreted and its conse-
quences felt. We assume, for example, that a disclosure concerning inti-
mate sexual habits, or one focused on personal grief at the loss of a child,
will be given fixed context and meaning, will evoke uniform responses
such as disgust or pity, and will strike most everyone as exceeding the
bounds of decency. We also think for different, albeit unarticulated, rea-
sons that other disclosures, such as those concerning a person’s racist
attitudes, are less likely to be appropriately considered private. This is
either because we have a broad social consensus on such matters or
because we assume that few communities exist, and none that should be

81. See infra text accompanying notes 86-100. I do not wish to romanticize the 1890s. Many
of the divisions in social consensus and the interpretive ambiguities obvious today were also present
in 1890. Perhaps they were less pronounced then; surely they were different. But it is also likely that
Warren and Brandeis were themselves romanticizing their past and their present, and perhaps this is
why the privacy tort was, in many respects, stillborn.
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legitimated, where such beliefs are both acceptable and appropriately pri-
vate.®? But we are wrong. Today’s society is far too diverse, personal
values are too pluralistic, and personal associations are too different in
the norms they reflect to support such an approach. For some people,
the public venting of attitudes and behavior is to be desired. In some
associational communities behavior many consider deviant would be
laudable. For example, in some quarters the public disclosure of sexual
conduct, even against the wishes of the subject, is viewed as socially valu-
able and therefore justified.

The point I am making is one that relates to the nature of privacy
itself, of course, but it also bears on news and communication, for adjudi-
cating the tort in specific cases involves more than crafting abstract social
policy. The privacy tort is based partly on how the individual subject to
disclosure perceives that disclosure, and partly on how society would
view it. It thus compels us to look at and coalesce questions of social
tolerance and individualized perception. It assumes ascertainable crite-
ria for both questions and, more importantly, a correspondence between
them. Since in the 1990s neither criteria nor correspondence seem likely,
the privacy tort may ask the impossible. It expects us to judge the valid-
ity of a person’s perceived violation in the unique and increasingly idio-
syncratic context of her or his social relationships, informed by a
recognition that for some people, in some settings, facts will be inter-
preted and employed in very different ways.%?

We must, in short, recognize that the privacy tort rests (and perhaps
has rested from its inception) on communicative foundations that are
tenuous at best and that may be stretched to their limits if we press them
too hard. Privacy is a communicative tort. It rests on harm arising from
communication. It therefore must reflect a realistic understanding of
what communication means and how it works. It must reflect the fact
that, in communication, meaning is a complex and negotiated phenome-
non; that when a threshold definition of the message communicated can
be ascertained, difficult issues remain about how and whether people will
interpret a message, and what significance they will give it.3* These are

82. For an interesting discussion of cases involving tortious “offensive” speech that reveals the
significance of social context to the question of limits on discourse, see Jean C. Love, Discriminatory
Speech and the Tort of Intentional Infliction of Emotional Distress, 47 WasH. & LEE L. REv. 123
(1990).

83.  Technology, too, will contribute to the difficulty of ascribing meaning in general terms. As
the distribution of information becomes increasingly fragmented and specialized, and as selection
and editorial power become directed to special discrete groups, or decentralized into the completely
idiosyncratic control of the individual, the possibility of harm from disclosed information will
become greater, although control of dissemination will become infinitely more difficult. See supra
text accompanying note 57. See generally POOL, supra note 19, at 229-31 (noting recent increases in
distribution of and public accessibility to information about individuals); supra text accompanying
notes 55-60 (same).

84. See, e.g., Masson v. New Yorker Magazine, Inc., 111 S. Ct. 2419 (1991) (libel suit over
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questions that can never be answered with complete exactness; they are
questions of sociology, not logic, and they cannot, especially in a highly
diverse and pluralistic society, be resolved by global assumptions.

C. News and Process

Objectivity resides not in the quality of the product but in the mode of the
performance.
—Bernard Roshco®®

News is as much a product of process as it is of substance. With
respect to privacy interests, as with all else that is published as news, the
process of judgment subserves its substance, and vice versa.®¢ Process
contributes three essential qualities to news: it promotes the application
of substantive standards of newsworthiness in an intellectually reasoned
way; it undergirds the claim that selection of material represents more
than caprice or the mere accommodation of audience preferences; and it
provides a measure of consistency in judgment across the profession and
within given organizations.}’” In short, it assures a constitutionally
important intellectual distance between the publisher and the audience.%®
As the United States Supreme Court has said, “editing is what editors are
for; and editing is selection and choice of material.”®°

Process is perhaps more important in privacy settings than in most
others: the substantive criteria for privacy are elusive and aspirational at
best; the risk of harm, and therefore the care required, is high; and the

falsity of alleged quotes attributed to public figure); Bose Corp. v. Consumers Union of United
States, Inc., 466 U.S. 485 (1984) (product disparagement action regarding review of loudspeaker
system).

85. BERNARD ROSHCO, NEWSMAKING 55 (1975).

86. I do not mean to suggest that “process” connotes a single and uniformly applied set of
steps leading to publication, for no single process would reflect the variety of settings in which
judgment is exacted.

Michael Schudson suggests that editorial process, or rules and conventions of journalism,
emerged principally in the late nineteenth and early twentieth centuries. See SCHUDSON, supra note
3, at 144-59. This editorial process sprang from a realization that there is no objectivity in facts, but
rather that facts, and their selection, are reflective of values, and that experience is constructed, even
by the journalist. See id. at 155-56. The quest for objectivity, therefore, moved from a journalism
based naively on facts as a grounding for objective justification to one based on rules and process as a
new form of objectivity—a screen through which constructed meaning could at least be consistently
filtered. See id. at 144-59.

87. Michael Schudson suggests that objectivity—*‘a faith in ‘facts,” a distrust of ‘values,’ and a
commitment to their segregation”—is, for a profession, a product of detachment. Id. at 6, 7-9. The
necessary detachment is effected, in part, through education and process, with the latter playing a
more important, although far from pervasive, role in the field of journalism.

88. The direct relationship between reason and procedural regularity and First Amendment
protection for the press is implicit in the constitutional actual malice standard, which focuses in the
defamation setting on knowledge of falsity (lack of reason) or reckless disregard of truth (failure of
process). See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964).

89. CBS v. Democratic Nat’l Comm., 412 U.S. 94, 124 (1973) (holding that broadcasters have
no obligation to run paid editorial advertisements).
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ultimate decision about publication is almost wholly qualitative and sub-
jective. In these respects, privacy interests are very different from reputa-
tional interests for an editor. With reputation, while the risk of harm is
still high, substantive criteria are better developed and more generally
acknowledged, and the objective benchmark of falsity exists.

While the relationship between a published fact and the subject of
the fact is the purpose of publishing a reputational fact, the news purpose
of a disclosed private fact, in contrast, is not necessarily limited to publi-
cation of information about the subject.®® As discussed above,’’ often
the disclosure is instrumental; it serves an elucidating, illustrative, and
larger educational purpose related to other newsworthy events or to our
comprehension of the world in which we live.*> This purpose could be
achieved without the private disclosure, but not as forcefully, appeal-
ingly, or persuasively.®?

The decision to publish a private fact is therefore often literary in
quality—an instance of pure selection in which the editorial process
reflects a judgment that the disclosed fact has valuable and instrumental
bearing on a different or larger matter. The judgment is at once more
subjective, indeed almost aesthetic, and less subject to challenge.®* Its
justifications are grounded not in relevance or public interest, at least as
they concern the disclosure itself, but in literary and artistic notions of
forcefulness, impact, and understanding.”®

90. The journalist, in avoiding abstraction and the cold deadness of difficult and abstract

themes, seeks to find the image or the personality that embodies the idea, and deals with

the image or personality in place of the idea. This enables [the journalist] to communicate

at levels that a large and nonprofessional audience is able to understand. Frequently, the

characteristics of the journalistically treated personality begins [sic] to transcend that idea.
Joseph Bensman & Robert Lilienfeld, The Journalistic Attitude, in MAss CULTURE REVISITED 131,
135 (Bernard Rosenberg & David M. White eds., 1971).

91. See supra text accompanying notes 71-75.

92. We do not, for example, publish a photograph of a man leaping to his death or a film
depicting the condition of mentally ill prison inmates because the audience will be interested in the
person committing suicide or the inmates, as such, or even because a particular suicide or the
treatment of a specific group of mentally ill is itself important. Cf. Commonwealth v. Wiseman, 249
N.E.2d 610 (Mass. 1969) (challenging the showing of a film picturing mentally ill inmates at a state
correctional facility), cert. denied, 398 U.S. 960 (1970). We publish them, or at least we should
publish them, because they relate to and serve a larger social purpose in elucidating a broader
phenomenon, such as the ugliness and tragedy of suicide, or its frequency or causes, or the societal
negligence concerning mental illness.

93. For a more complete treatment of the relationship between privacy and newsworthiness,
see Howard v. Des Moines Register & Tribune Co., 283 N.W.2d 289 (Iowa 1979) (suit over the
disclosure of the identity of a woman who was involuntarily sterilized), cert. denied, 445 U.S. 904
(1980); Bezanson, supra note 77, at 1093-108.

94. According to Gaye Tuchman, “newsworthiness is a negotiated phenomenon rather than
the application of independently derived objective criteria to news events.” GAYE TUCHMAN,
MAKING NEWS: A STUDY IN THE CONSTRUCTION OF REALITY 46 (1978). It is, in short, the
product of developed habit and criteria formed in the professional and institutional culture of the
news organization.

95.  For a fuller discussion of the elements of news judgment in privacy cases, with particular
emphasis on the case of Howard v. Des Moines Register & Tribune Co., 3 Media L. Rep. (BNA)
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When Warren and Brandeis wrote, the concepts of editorial judg-
ment and editorial process were less mature and more controlled than
they are today. News organizations were just beginning to develop.
Journalism as a “profession” was largely inchoate.’® It was a time of
experimentation, both with the function of news itself as well as with its
standards. But news was also more controlled within the framework of
relatively few news organizations. Process and standards thus had mean-
ing, both within the trade and within organizations, even if both were
largely the product of autocratic power.®’

Today, standards of news, even of judgment concerning publication
of private material, are relatively well developed, and the companion idea
of editorial process has taken on definite meaning. These developments
have been the product of much experience gained during the past 100
years. They have resulted from the expansion of news organizations and
their consequent institutionalization, and from the development of pro-
fessional organizations and academic disciplines in the fields of journal-
ism and communications. But while the concepts of news and process
have in some ways become more coherent, they have simultaneously lost
some coherence due to the fierce independence, competition, expansion,
and fragmentation of the media, as well as profound technological
change.®® In 1990, technology and related economic changes are ““usher-

2304 (Iowa Dist. Ct. 1978), aff 'd, 283 N.W.2d 289 (Iowa 1979), cert. denied, 445 U.S. 904 (1980),
see Bezanson, supra note 77, at 1093-108.

96. See generally SCHUDSON, supra note 3, at 88-120 (discussing journalism as it existed in the
late 1800s). )

97. Standardized norms and processes for news judgment did not begin to develop until the
late 1800s and the early 1900s. Their breakdown has likewise been evolutionary. Michael Schudson
has suggested that the development of rules and procedures in journalism was a product of the
realization that reality was a social construct, that perception was subjective, not objective and
“factual.” See id. at 7. While Schudson suggests that this realization became most evident in
journalism in the early 1900s, see id. at 6-7, it seems clear that this very understanding was the basis
for the emergence of “news” through the penny press—a reaction to the reality constructed before
the early 1800s by the elite class and its newspapers.

According to Schudson, the realization that reality was socially constructed meant that
journalists could no longer be “naive empiricis[ts].” Id. at 7. Facts had social meaning apart from
the specific events they outlined. This realization “turned the journalists’ anxiety on its head and
encouraged journalists to replace a simple faith in facts with an allegiance to rules and procedures
created for a world in which even facts were in question.” Id. Objectivity became, not a division
between fact and value, but the submission of facts “to established rules deemed legitimate by a
professional community.” Id.

98. For a wide range of perspectives on these issues, see Symposium, Media at the Millennium,
5 MEDIA STUD. J. 1 (1991). Michael Schudson has also suggested that the cynicism and skepticism
of the 1960s has bred new attitudes toward journalism and news which are different from, although
they may correspond to, the increasing fragmentation of news sources. In the 1960s, according to
Schudson, “objectivity” as a goal came to be seen as a filter (of process and convention) that
prevented unearthing and exploring social ills, inadequacies of government programs, and the
reliability of government officials, to name but a few. See SCHUDSON, supra note 3, at 160-61. As a
result, young journalists of the 1960s called for a more active journalism than that of the past, a
*“‘participant” journalism in which ideology and subjective judgment were not filtered out. See id. at
162. Quoting Max Frankel of the New York Times, Schudson suggests that the response was “ ‘an



1166 CALIFORNIA LAW REVIEW [Vol. 80:1133

ing in a convergence of forms of press publishing that were once parti-
tioned by technology: print publishing, mail, broadcasting, and
telephone.”®® This phenomenon challenges conventional theories of the
press that assume “the press—be it newspaper, journal, magazine, radio,
or television—is capable of exercising editorial discretion over the con-
tent of its publications.”'®

In the latter half of the twentieth century, the difficulties presented
by diverse processes of news judgment have been compounded by the
emergence of new technologies of production and publication, requiring
in each case different adaptations of process in very different settings.
Perhaps more importantly, diversity of process has been compounded by
the fragmentation and specialization of audiences in all media, and by the
true decentralization of the power of publication and distribution made
possible by communication and computer technologies.!' Fragmenta-
tion and publication on a smaller economic scale have brought about two
changes. First, they have increased the variety of people and settings
involved in publishing news, often at the sacrifice of the economies of
scale needed to support thorough and consistent editorial processes. Sec-
ond, fragmentation and decentralization have brought the publication
decision closer to a coherent audience, heightening the pressure to
respond to audience desires more directly—freed of the encumbrance of
independent news judgment. This poses a substantial risk for privacy
interests, because the self-restraint that is essential to the protection of
personal privacy is largely dependent on the separation between news
and audience that editorial judgment and process provide. The audience
will generally vote for invasive disclosures, and the closer the process of
publication is to the audience, the more it is subject to dominant audi-
ence preferences and the more likely it is that invasive material will be
published.

D. The Structure of Communication and Its Implications for Privacy

In 1890, communication of general and public information of cur-
rent interest took place almost exclusively through news channels, princi-
pally the daily newspapers. Most of the investigative or other reporting
work, moreover, occurred in relatively few large organizations, and
focused on information of national, regional, or local appeal to a large

exploded concept of what is news. There is more interpretive reporting or ‘news analysis,” more
investigative or ‘enterprise’ journalism, and more tolerance for new varieties of feature writing” as a
result. Id. at 163 (footnote omitted).

99. OFFICE OF TECHNOLOGY ASSESSMENT, supra note 19, at 27.

100. Id. at 22.

101.  See KATSH, supra note 19 (discussing the impact of electronic media on First Amendment
law); PooL, supra note 19 (discussing the extent to which First Amendment protections should
apply to electronic media).
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public constituency.!® Today, the institutions of information are far
more varied, smaller in relative scale, and increasingly focused on partic-
ular and specialized audiences and interests. Changes at the institutional
level, however, are but manifestations of deeper and more fundamental
forces that are more directly related to the nature of news and the vindi-
cation of privacy interests.

The economies of scale of systematic investigative reporting, and
even of the daily acquisition of information, are in many respects not
very different today than they were in 1890, at least at the conventional
daily news level. The availability of other technological means of
obtaining information within a broad range of localized community insti-
tutions, however—including not only newspapers but also special interest
publications, magazines, and services, as well as more highly discrete
sources of communication—is far greater. More importantly, the econo-
mies of scale for dissemination of information have changed since 1890;
“publishing” is becoming vastly less expensive and more accessible, a
trend that will continue as computer and communication technology
improves.'®® Finally, broad databases of information, which provide a
contemporaneous and historical picture never before available (even in
the best newspaper morgue), and which permit the mere construction
and combination of facts, without more, to create new meanings, are now
in place. As access to these sources of information by small organiza-
tions and individuals increases, the very idea of a news organization and
a coherent news process will change, and the protection of privacy, even
in the context of published current information that we think of as
“news,” will take on a very different complexion.

These changes already have had profound implications for privacy.
In many respects privacy claims in the conventional setting of published
news—the setting to which Warren and Brandeis directed their atten-
tion—have represented no more than a series of isolated, and often petty,
grievances. This is because news in its traditional institutional frame-
work fundamentally is not concerned with or structured to obtain purely
private information. There are exceptions to this general rule, to be sure,
but the exceptions are very few in number, as are the privacy claims
brought to litigation.

Private information and conventional news do not generally mix
because news requires not only interesting and visible information, but
also available information.'® As Bernard Roshco put it, a journalist’s

102. See SCHUDSON, supra note 3, at 88-106 (discussing the nature of journalistic information
gathering in the late 1800s).

103. For a discussion of many of the changes in communication technology, see supra text
accompanying notes 55-60.

104. See ROSHCO, supra note 85, at 61 (“News cannot appear in the press unless it becomes
known to [journalists].”).
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“ability to ‘observe’ . . . newsworthy events is a consequence of the way
institutions are organized.”'*> “[T]here is a drive toward the ‘self-fulfil-
ling prophecy’ in what is reported and published. Reporters cover
beats—or are assigned to stories—that are expected to be newsworthy.
What they file is then published as the most newsworthy events of the
day.”'°¢ Historically news has been structured through efficient and cen-
tralized organizations. This has meant that sources of information tend
to arise in conventional contacts, typically with public institutions and
people, and at the intersection of events and public offices.!®” This is true
in all cases involving mass dissemination through large organizations,
because it is the only economically efficient way to catch most general
information with a relatively small and nonspecialized work force. The
economies of scale demand a conventional structure of information gath-
ering in order to achieve an efficient news operation on a large scale.

As sources of information, which in this way have been the news,
become less institutionalized and more decentralized, the conventional
structures for obtaining information will become less dominant, and the
meaning of news will shift. In 1890, information was maintained on a
decentralized level (in the separate ‘“morgues” of each newspaper). But
its availability was centralized—held closely as the property of each
paper, with the economies of scale for the collection, assimilation, and
communication of information demanding large, and few, organizations.
Today information is maintained on a centralized basis in large and
increasingly accessible databases. Its availability, however, is highly
decentralized. And computers and communication technology permit
the collection, assimilation, construction, and publication of information
to take place on a highly local and decentralized level.

For example, today a local reporter or a special interest group can
obtain quantities of information on an individual that would have been
unthinkable twenty-five years ago, and do so without leaving the office.
The available information includes—or soon is likely to include—date
and place of birth, marriages, children, places of residence, law enforce-
ment records, public stock holdings and transactions, real property hold-
ings, job and income (at least for the one third of the population that is
publicly employed), credit records and ratings, borrowings, and every-
thing that has ever been published about the individual, her or his family,
and her or his associations. No newspaper has ever had such a
“morgue.”

But if the use of such information by the traditional, large-scale
news publisher were our only concern, the privacy issue would be less

105. Id.

106. Id. at 73 (footnote omitted); see TUCHMAN, supra note 94, at 39-63 (discussing how time is
used by journalists and the relationship of time to the news product).

107. See ROSHCO, supra note 85, at 61-79 (discussing how news beats and sources are selected).
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pressing, for much of the information would not be useful to such pub-
lishers and editorial processes would filter much of it out. It is the
changing structure of ‘“‘news”—its increasing distribution through small
organizations, special interest groups, networks, businesses, and individ-
uals that dramatically redefines the nature of the concern about disclo-
sure of private information. Each segment of the traditional and
organizationally unified news process—the acquisition of information, its
assimilation and translation into news, and its distribution—will be tech-
nologically freed from the other and able to exist in independent and
specialized entities.'®® In view of the decentralization of access to infor-
mation and to the power to disseminate it, and the greater likelihood that
small and specialized organizations will find such information economi-
cally valuable, it would be a serious mistake to focus concern about pri-
vacy on the daily newspaper or broadcaster and the established press.

E. Privacy as News in 1990

Many of the themes that marked changes in the meaning of privacy
between 1890 and 1990, such as pluralism, the breakdown of widely
enforced social norms, individualism, and decentralization and speciali-
zation in personal relationships, are reflected as well in the changing cul-
ture of news. The breakdown of broadly enforced social norms has
blurred the lines between what is important and what is not, and there-
fore substantive criteria governing news have become deeply ambiguous,
if not unascertainable.'® With growth in communication through
decentralization and increasing fragmentation of audiences, mechanisms
of enforcement within the profession have become ineffective, negotiated
meaning within diverse audiences has become infinite, and the stabilizing
processes of news, even if broadly enforced, lack substantive and interpre-
tive consensus on which to function. Accordingly, it is hardly surprising
that the privacy tort has life only in the minds of academics today. For

108. See Randall P. Bezanson, The Future First Amendment, 37 S.D. L. REv. 11, 16-18 (1992)
(discussing the impact of widely accessible databases on editorial decisions).
109. The point was made somewhat differently, and much more effectively, by James Carey:
We have inherited, to reduce it all to a few words, a journalism of the expert and the
conduit, a journalism of information, fact, objectivity, and publicity. It is a scientific
conception of journalism: it assumes an audience to be informed, educated by the
journalist and the expert. . . .
... The importance of journalism is less that it disseminates news and information and
more that it is one of the primary instruments through which the culture is preserved and
recorded . . . .

.. . Social life is, after all, the succession of great metaphors. The metaphor which has
governed our understanding of journalism in this century has run into trouble. . . . The
ethics of journalism will not move forward until we actually re-think, re-describe, re-
interpret what journalism is: not the science or information of our culture but instead its
poetry and conversation.

James Carey, Journalists Just Leave: The Ethics of an Anomalous Profession, in ETHICS AND THE
MEDIA, supra note 29, at 5, 17, 19.
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good reason it has been all but formally interred in the real world of tort
litigation.

The changing sociology of news discussed in this Part leads me to
two conclusions bearing in different degrees on the relationship between
privacy and news or journalism. The conclusions are paradoxical. I
believe that the interests protected by the privacy tort must reflect social,
rather than personal and emotional, well-being. I am also of the view,
however, that it is impossible in the 1990s (perhaps it was even so in
1890) to construct a communicative tort that serves privacy interests in
their social manifestations, that is necessarily based on generalizable and
principled standards of propriety, that is visited on the point of publica-
tion, that reflects predictable audience interpretations of meaning, and
that is enforced through reasoned processes.

The first conclusion concerns the interests protected by the privacy
tort. As I have mentioned previously, the privacy tort has two faces: one
is outward-looking, the other inward-looking.!’® The inward-looking
dimension protects emotional stability, compensates emotional distress,
and requires little in the way of outward (i.e., societal) manifestation of
harm to the subject of invasive publicity. It is not so much concerned
with our social conventions as it is with the individual’s private and per-
sonal perceptions. While, as I have stated, I doubt that the idea of pri-
vacy articulated by Warren and Brandeis had much to do with this form
of harm, except as a parasitic element of damage, it is perhaps a reflec-
tion of our greater measure of individualism today that the current rendi-
tion of the privacy tort rests heavily, if not principally, on this dimension
of privacy.

I seriously doubt whether, as a matter of policy or as a practical
ingredient of news judgment, the inward-looking aspect of privacy can be
accepted, even in parasitic form, in today’s tort law. Emotional distress,
which is really what is at issue in this dimension of the privacy tort, is a
highly problematic legal interest under any circumstances. It suffers
from its dependence on the idiosyncracies of the subject and, as the legal
history of the privacy tort will attest, surrounding it with “objective”
measures such as “outrage” and the like is of little benefit.!!' Ours is a
pluralistic and diverse society, with extreme variations in values and in
sources of sensitivity. The task of testing the veracity of asserted
harms—much less measuring them against a lowest common denomina-
tor of societal taste—is essentially an impossible task in the tort-based

110. See supra text accompanying notes 62-65.

111.  See, e.g., Post, supra note 65, at 979-87. Successful privacy cases have never been legion.
And recent experience is, if anything, worse both as to the frequency of successful claims and as to
the analytical difficulties associated with rationalizing a favorable result. See RANDALL P.
BEZANSON ET AL., LIBEL LAW AND THE PRESS 97, 115-18 (1987) (summarizing the results of an
empirical study on the frequency of privacy claims brought to court and rates of plaintiff success).
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litigation process, where the threshold standards are left to judicial con-
struction. The United States Supreme Court’s recent foray into this area
in Hustler Magazine, Inc. v. Falwell speaks volumes on the subject.'!?

There are equally important practical reasons for skepticism about a
privacy tort based on inward-looking emotional harm. Tort liability
must be premised on the realistic belief that the tortfeasor will be put on
notice of the tortious conduct. Predictability serves the twin objectives of
shaping future conduct and assuring fairness in the imposition of liabil-
ity. When the harm on which liability is premised is unascertainable
because it is so heavily premised on the unique perceptions of the harmed
person, and when generalizable rules of conduct cannot be articulated
with a meaningful level of concreteness and lack a sufficiently homogene-
ous institutional environment in which to function, tort law expects more
than it should—and, in the communicative setting, more than it can.!'?
Quite apart from the serious constitutional difficulties such a situation
would pose, a journalist in even the best and most reasoned editorial pro-
cess cannot assess the peculiar circumstances and sensitivities of the sub-
ject, and cannot balance these against hopelessly ambiguous questions of
negotiated meaning, offensiveness in a community, and legitimacy of
public interest.

I am not suggesting that journalists and editors should not try to
make judgments informed by such factors, for they should. I am simply
saying that, at least as presently constituted, the law should not supervise
that enterprise through a privacy tort. At least in the context of news—
the only setting with which I am presently concerned''“—the types of
judgments called for by the tort are simply unmanageable. As a conse-
quence the tort will remain, as it is today, largely unvindicated and, per-

112.  See 485 U.S. 46, 56 (1988) (holding that a public figure must show that a false statement
was made with actual malice in order to recover on claim of intentional infliction of emotional
distress); see also Robert C. Post, The Constitutional Concept of Public Discourse: Outrageous
Opinion, Democratic Deliberation, and Hustler Magazine v. Falwell, 103 HARv. L. REv. 601, 605-26
(1990) (discussing background and significance of the Falwell case).
113. In Falwell, for example, the Supreme Court rejected “outrageousness” as a standard for
determining whether the plaintiff could recover for intentional infliction of emotional distress based
on the publication of an advertisement parody. See 485 U.S. at 55. In explaining its decision to
reject the “outrageousness” criterion, the Court emphasized the inescapable indefiniteness of the
proposed standard:
“Outrageousness” in the area of political and social discourse has an inherent
subjectiveness about it which would allow a jury to impose liability on the basis of the
jurors’ tastes or views, or perhaps on the basis of their dislike of a particular expression.
An “‘outrageousness” standard thus runs afoul of our longstanding refusal to allow
damages to be awarded because the speech in question may have an adverse emotional
impact on the audience.

Id. (citation omitted).

114. While my focus is limited to news, the problems are no easier in most other settings,
whether the setting be literature, history, art, or even entertainment. Indeed, it may be that the less
*“valuable” or “serious” the setting becomes, the more difficult the problems become. See, e.g., id. at
48 (privacy case involving a satirical cartoon in a pornographic magazine).
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haps even worse, a little island of petty grievances.''®

This leads me to my second conclusion, one which I have already
ventured: while the privacy tort must reflect societal conventions of dis-
course, those conventions have largely broken down in 1990, and with
their collapse the news process itself has become too diverse to reflect
them. In an outward-looking privacy tort, at least one in which liability
is visited on publication, criteria must exist by which to measure a disclo-
sure’s conformance with standards of taste and value. Without those
standards, no amount of editorial process will help. For better or worse,
standards of taste or propriety are simply unascertainable on a societal
level, as the recent history of the privacy tort attests. Our society is too
pluralistic and culturally diverse for any but the most uselessly abstract
norms to be enforced.

As a practical matter, then, news as a reflection of society’s needs
and as a text of its evolution''® cannot coexist with the privacy tort as we
now know it. There are inadequate objective benchmarks in social con-
sensus about propriety, standards of value, consistent modes of interpre-
tation, and organizational behavior for the gatekeepers of public
information to function. This is not a conclusion based on constitutional
concerns, but one rested on the more hard-bitten soil of tort law. Nor is
it a conclusion happily arrived at, for a lack of social values and a break-
down of settled institutions are not necessarily to be desired. It is, how-
ever, an inescapable conclusion, and one that is supported, if not
dictated, by the patchwork and ultimately futile record of the privacy
tort so earnestly proposed by Warren and Brandeis in 1890.'!”

I11
INTERRING THE PRIVACY TORT

The idea of privacy expressed by Warren and Brandeis is a powerful
one. Its persistence is a testament to its importance and vitality. It rep-
resents a manifestation of deeply held convictions about the relationship
between the individual and organized society, and about the responsibili-

115. See BEZANSON ET AL., supra note 111, at 107-11, 115-17 (reviewing results of a study of
cases brought to trial showing that plaintiffs win less than three percent of public disclosure privacy
cases and that the majority of defamation cases brought are based on “petty” grievances).

116. See Carey, supra note 109, at 17-19 (discussing the functions of journalism).

117.  The possibility should be acknowledged that, while few successful privacy claims have been
brought, especially in recent years, the underlying prospect of tort liability may nevertheless be
functioning to discourage disclosures that would be more difficult to defend were they published. I
am skeptical about the degree to which this factor may be functioning to limit disclosures for two
reasons. First, I think commonly held standards of taste and journalistic self-restraint account in
greater measure for the absence of even more outrageous privacy invasions. The law has relatively
little to do with it; I doubt that its absence would change matters. Second, because there are so
many widely diverse and varyingly legitimate publications today, it is hard to believe that the
prospect of liability in a privacy action accounts significantly for the full range of editorial
judgments.
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ties owed by a society through private as well as governmental institu-
tions to the individual. Its vindication through the common law privacy
tort, however, has proved ineffective. It has become an anachronism.
The reasons for this have to do with social changes in the relationships
between the individual and others, evolution in social values, and
profound shifts in the nature, function, and organization of public
communication.

But these changes have not destroyed the idea of privacy; rather,
they have altered it. The more fundamental problem lies with the tort,
not with privacy. The very ideas of judge-made standards of societal val-
ues, of jury-determined thresholds of offensiveness and public interest,
and of case-by-case adjudication of law as well as fact,!!® are at odds with
our shifting social environment and are incompatible with the complex
institutional arrangements now emerging in the field of mass communi-
cation. By vesting the principal locus of the vindication of privacy in a
common law tort action focused on the point of publication, we have
expected the impossible—perhaps from the very beginning.

This conclusion is not, in my mind, a wholly bleak one. It does not
imply that privacy is not a value to be legally protected. Nor does it
imply that privacy is an idea without real and enforceable content. Itis a
conclusion, however, that points in some different and, I think, more
constructive directions. For while social consensus about the meaning of
privacy cannot feasibly be ascertained by judges and jurors in the com-
mon law privacy tort setting, there is no reason to believe that it cannot
be approximated through tort-based obligations shaped in the legislative
process. Moreover, while the iterative methodology of the common law
fails to produce sufficiently clear distinctions for day-to-day application
in the construction of news, there is no reason to doubt that relatively
bright lines can be constructed legislatively. Finally, it is clear that the
judgments of “private” information, “‘outrageous” conduct, and “legiti-
mate” public interest can never be wholly escaped, and that their deter-
mination in the courts is problematic. These judgments may, however,
be more closely captured in legislative language that takes the form, not
of a tort action focused on publication, but of identified information
placed presumptively in the control of the individual; the focus of adjudi-
cation could be shifted from open-ended issues of value to the more cir-
cumscribed questions of consent, waiver, and an obligation of
confidentiality owed by one possessing such information.

This is not the place to develop alternatives for privacy in specific

118. The basic elements of the privacy tort include whether a disclosure is public, concerns
“private life,” is “highly offensive,” and is “‘not of legitimate concern to the public.” RESTATEMENT
(SECOND) OF TORTS § 652D (1976). The meanings of these terms tend to be so fact-specific that a
distinction between judge and jury as to matters of law and fact is impossible except at the very
abstract level, and in a real sense the resolution of a particular case represents a law unto itself.
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and detailed terms. It is, however, the obligation of the critic to do more
than criticize. It is in that spirit, and that spirit alone, that I suggest that
the privacy tort be formally interred, and that we look to the concept of
breach of confidence to provide legally enforceable protection from dis-
semination of identified types of personal information. This proposal is
made in the interest, not of imposing general standards of social dis-
course or avoiding emotional distress, but of preserving the function of
private associational relationships in our complex and too public world.

Enforcement of obligations of confidentiality is not, of course, a for-
eign idea to the law. Such obligations are recognized in the relationships
between professionals and clients or patients,'!® between businesses and
customers,'?® and even, quite recently, between reporters and confiden-
tial sources.'”' The subject has also been the focus of academic discus-
sion'?? and of a comprehensive Law Commission Report in Great
Britain.'*® This is to say no more than that the concept of enforceable
obligations of confidentiality is a familiar one. Its application to the pri-
vacy concerns developed in this Article, of course, would be new. And
while I do not intend to explicate a new tort theory in this Article, two
basic elements of such an approach seem apparent. First, the ability to
enforce the privacy of any item of information should depend on the
intention and conduct of the individual, and on the nexus between disclo-
sure and the protection of constructive social relationships. Second, the
legal obligation to maintain the information in confidence should be
imposed through tort duties on the possessor of information, not on the
publisher.

Shifting the focus of privacy to individual control of identified pri-
vate information, enforced through liability for breach of confidentiality
rather than publication to large audiences, will not eliminate all of the
difficult problems posed by privacy. It will, however, address two con-
cerns central to the common law: that rules be built on a solid founda-

119. See, eg., Simonsen v. Swenson, 177 N.W. 831 (Neb. 1920) (involving tort liability of
physician for disclosing confidential client information); Doe v. Roe, 400 N.Y.S.2d 668 (Sup. Ct.
1977) (same). For a discussion of privacy, contract, and implied statutory theories for the
imposition of liability for breach of confidence, see MacDonald v. Clinger, 446 N.Y.S.2d 801, 802-05
(App. Div. 1982) (another disclosure suit against a physician). Confidentiality, of course, is
expressly addressed in professional codes. See, eg, MODEL CODE OF PROFESSIONAL
RESPONSIBILITY EC 4-1, -4, -6, DR 4-401 (1980) (prescribing norms of confidentiality); AMERICAN
MED. Ass’N JupICIAL COUNCIL, PRINCIPLES OF MEDICAL ETHICS § 9 (1971) (“A physician may
not reveal the confidences entrusted to him in the course of medical attendance . . . .”).

120. See, e.g., Peterson v. Idaho First Nat’l Bank, 367 P.2d 284 (Idaho 1961) (concerning a
bank’s duty under state law not to disclose depositor information).

121.  See, e.g., Cohen v. Cowles Media Co., 111 S. Ct. 2513 (1991) (allowing a newspaper source
to recover damages for breach of a promise of confidentiality).

122. For an insightful discussion of the appropriate role of breach of confidence in tort law, as
well as a rather exhaustive collection of cases and related materials, see Alan B. Vickery, Note,
Breach of Confidence: An Emerging Tort, 82 CoLUM. L. REV. 1426 (1982).

123. See Law COMMISSION, BREACH OF CONFIDENCE, 1981, CMND 8388.
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tion of social consensus that reflects the complexities of social
arrangements, and that rules of liability be susceptible to consistent and
principled application. It may also eliminate the paradox of the privacy
tort: that in serving two masters—emotional harm and societal taste—it
fails them both.

Interring the Warren and Brandeis tort, or what we have made of it,
represents no more than the formalizing of a deed already done. But we
should not inter the idea of privacy. It is a sufficiently universal and
powerful idea that we could not do so even if we wanted to. We must
also recognize, however, that extinguishing privacy will be most effi-
ciently accomplished by keeping the current privacy tort, not by elimi-
nating it, for the privacy tort has become a promise a/ways honored in
the breach.





